SARD-PS                                                                                                                                 09 OCT 1998

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT:  Short-term Contractor Temporary Duty (TDY) in Germany

             In order for a contractor to send personnel to Germany under the auspice of an Army contract, that person must either (in order of preference):

             a.  Be identified by the German Government as Technical Experts (TE) or Troop Care (TC) personnel in accordance with Paragraph 72 and 73 of Supplemental Agreement to the NATO Status of Forces Agreement (SOFA)(reference OUSD-A&T-DP/FC memorandum dated May 22, 1998, subject: Contracts to be Performed in the Federal Republic of Germany (Germany) as published in U.S. Army Procurement Policy Alert Bulletin No. 98-008, dated June 16, 1998, and posted to the SARDA Web Site).

            b.  Obtain a German work permit.

            c.  Be exempted from the provisions of the German Work Permit Ordinance (GWPO) from attaining a German work permit.  If the personnel are granted an exemption, it must be stressed they have no SOFA status and therefore are not entitled to any tax-free logistic support.

             Note:  Due to the anticipated delay (up to 20 weeks estimate) in getting TE or TC status approved, the German Ministry of Labor has agreed to a short-term TDY (up to 90 days) arrangement.  This is the maximum time which the GWPO will allow an exemption to be granted.  Working one day after a 90 day exemption has been granted makes the individual subject to prosecution by the German authorities and subject to payment of applicable taxes for the entire period.

             The United States contractor personnel status should be determined prior to departure for Germany.  The contractor should datafax appropriate information contained on attached "Request for Confirmation of Exemption from the Requirement to Obtain a Work Permit" to the State Labor Office (Landesarbeitsamt (LAA) Baden-Wuerttemberg in Stuttgart.  The fax number for LAA (from CONUS) is 011-49-711-94-1525.  The "Purpose of the Visit" will be a short explanation, in a minimum of detail and in German, on what the individual will be specifically doing to contribute to a mission critical contractual requirement (for example: install, repair or maintain a communication system).  This will be used to establish the legal basis for exemption.  The Contracting Officer's Representatives (CORs) can be asked to assist in drafting the German language explanation.  Note:  The German LAA Office should respond within seven working days from receipt of requested datafax.

            The German Government would like to keep the number of exemption requests to a minimum.  If an individual can qualify as a TE under Article 73, that avenue must be pursued, time permitting.  Therefore, qualified TEs who will require intermittent TDY periods in Germany should be processed for their TE designation by submitting the required accreditation packages through the DOCPER.

             Individual contractor personnel can use a less-than-90-day TDY on more than one occasion even if the total period exceeds 90 days.  However, it should be stressed that the German Ministry of Labor has determined that periods in excess of 180 days would probably result in denial of exemption.

             Agreement was reached permitting potential contractors to travel to Germany to determine interest in future bidding on Government contracts.  "Pre-contractual negotiations" will not be covered under the GWPO.

             Contractor personnel, who are not qualified, formally recognized as TEs, TCs or formally exempted, must apply for German Work Permit before they begin work.  Such personnel depart for Germany at their own risk.

              The GWPO recognizes a specific exemption for senior contractor personnel ("leitende Angestellte").   A senior contractor personnel is defined as one who is empowered to bind the contractor to business agreements/arrangements (possessing a general power of attorney referred to as "Prokura" or "Generalvollmacht").  Such a senior company executive should possess a letter, on company letterhead, identifying the individual, his/her title, the purpose of the visit, the period of the visit and a statement to the effect that the individual "has the authority to legally bind the company in matters concerning why the company executive is visiting company employees in Germany."

              USAREUR will be monitoring the process for the short-term TDY program through the Office of the Staff Judge Advocate, Chief, Foreign Law Branch, HQ USAREUR/7A.

              My staff point of contact is Mr. C. Riley, telephone (703) 681-6700 or DSN 761-6700, fax (703) 681-7580 or DSN 761-6700, email "rileyc@sarda.army.mil."

                                                                                                                  /s/

                                                                                                    Kenneth J. Oscar

                                                                             Deputy Assistant Secretary of the Army

                                                                                                      (Procurement)

Request for Confirmation of Exemption from the

Requirement to Obtain a Work Permit

Antrag auf Bestatigung einer Arbeitserlaubn
ishfreicen Tatigkeit

Name/Name: _______________________________________________________________________________________

SSN/Sozialversicherungsnummer:  ____________________________________________________________________

Date & Place of Birth/Geburts-datum/-ort:  ______________________________________________________________

Firm/Firma:  ________________________________________________________________________________________

Contract #/Vertragsnummer:  _________________________________________________________________________

Place of Work/Ort der Beschaftigung:  __________________________________________________________________

Purpose of Visit/Zweck des Besuchs:  __________________________________________________________________

___________________________________________________________________________________________________

___________________________________________________________________________________________________

___________________________________________________________________________________________________

Estimated Dates of Visit/Voraussichtliche Zeiten des Besuchs:  










from/von: _________________










until/bis:  _________________

FAX Number of Firm/FAX Nr. der Firma:  001-____________________________________________________________

Signature of Representative of the Firm/Unterschrift des Bevollmachtigten der Firma:

                                                                                                    _______________________________________________

Es wird hiermit bestatigt, dass die Tatigkeit des Herrn/Frau

                                                                                                   ________________________________________________










(Name)

                                                                                                   _______________________________________________









(Geburtstag/Date of Birth)

                                                                                                   _______________________________________________








  
            (Firma/Firm)

                                                                                                   ________________________________________________









          (FAX-Nr./FAX #)

____ im Sinne von Paragraph 9, Nr. 1 Arbeitserlaubnisverordnung

____ im Sinne von Paragraph 9, Nr. 3a Arbeitserlaubnisverordnung

____ im Sinne von Paragraph 9, Nr. 3d Arbeitserlaubnisverordnung

eine Arbeitserlaubnisfreie Beschaftigung darstellt.

_________________________________                                                              ___________________________________

Ort, Datum/Place, Date





Firma/Firm

Antrag auf Bestatigung einer arbeitserlaubnisfreien Tatigkeit

Request for Confirmation of Exemption from the Requirement to Obtain a Work Permit

Name/Name:




__________________________________________________

SSN/Sozialversicherungsnummer:


__________________________________________________

Date & Place of Birth/Geburtsdatum/-ort:

__________________________________________________

Firm/Firma:




__________________________________________________

Contract #/Vertragsnummer:


__________________________________________________

Place of Work/Ort der Beschaftigung:


__________________________________________________

Purpose of Visit/Zweck des Besuchs:


__________________________________________________

evti. weitere Beschreibung auf Beiblatt/

__________________________________________________

if appropriate, see further explanation

on attached sheet




__________________________________________________

Estimated Dates of Visit/

Voraussichtiche Zeiten des Besuchs:






from/von _________________________________________________






until/bis  __________________________________________________

FAX Number of Firm/FAX-Nr. der Firma:

001-______________________________________________

Signature of Representative of the Firm/

Unterschrift des Bevollmachtigten der Firma:







__________________________________________________

___________________________________________________________________________________________________

Landesarbeitsamt Baden-Wuerttemberg



Stuttgart, den ______________________

AZ:____________

Bestatigung

Es wird nach Prufung des vorstehenden Antrages bestatigt, da die tatigkeit des/der gennanten

Arbeitnehmers/Arbeitnehmerin bei der beantragenden Firma im Sinne der bezeichneten Vorschrift (x) des 

Arbeitsgenehmigungsrechts eine arbeitsgenehmigunsfreie Beschaftigung darstellt.







(  ) Paragraph 9 Nr. 1 Arbeitserlaubnisverordnung (AEVO)(*)







(  ) Paragraph 9 Nr. 3a Arbeitserlaubnisverordnung (AEVO)(*)






LS
(  ) Paragraph 9 Nr. 3d Arbeitserlaubnisverordnung (AEVO)(*)

_______________________________________

Unterschrift

(*) zutreffende Fallgestalltung ankreuzen
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